
IS EMPLOYER “SUBSTITUTION” UNDER PERM DEAD? 
 
By Christian S. Allen 
 
New DOL Rule Bars Substitution? 
 
 The implementation of the Department of Labor’s (DOL) final rule, Labor 
Certification for the Permanent Employment of Aliens in the United States: Reducing the 
Incentives and Opportunities for Fraud and Abuse and Enhancing Program Integrity 
(“DOL final rule”)101 on July 16, 2007, marked the end of an era in Labor Certification 
for immigration practitioners.  It would have been difficult to find anyone to defend the 
clearly dubious practice of some employers, who were essentially selling previously-
approved Labor Certifications to naïve and justifiably anxious nonimmigrant workers, for 
the highest bid.  However, for other more mainstream employers, there frequently arose 
legitimate situations where the “substitution” of one employee beneficiary for another, in 
the course of the incredibly lengthy Labor Certification process, made perfect sense and 
avoided the loss of time, money, and effort invested into the pending or approved 
application.  Nevertheless, in one fell swoop, the DOL barred all such employee 
substitutions, without any reasonable exception.  In the blink of an eye, it appeared that 
“substitution” under PERM was dead.  However, all was not in fact lost.  Substitution of 
employers during the Permanent Residence sponsorship process is still alive and well. 
 
 It has been discussed elsewhere many times that the very nature of the DOL’s 
online PERM filing system could be construed to prohibit all substitution of employers 
on Labor Certifications applications, even before the more recent DOL final rule102.  
Software restrictions on the DOL’s website, definitions contained within the PERM 
regulations, and occasional DOL FAQs confirmed that amending any piece of 
information on a pending or approved Labor Certification would be difficult at best103.  In 
discussions with AILA and other stakeholders, the DOL has even applied this general 
attitude towards requests for correction of obvious typographical errors. 
 
 Several opinions from the Board of Alien Labor Certification Appeals (BALCA) 
have occasionally questioned the rationale behind DOL denials of applications containing 
harmless typographical errors, but ultimately upheld the denials104.  And, DOL 
regulations at 20 CFR §656.11 now clearly prohibit the alteration of any information 
contained in the Labor Certification application, after the application is filed.  Although 
not as expressly barred in the final rule as alien substitution, the long line of BALCA 
cases permitting employer substitution before final decision on a Labor Certification, has 
been effectively side-stepped by the DOL.  It remains to be seen if BALCA will step 

                                                 
101 72 Fed. Reg. 28079 (May 18, 2007). 
102 See, for example: R. Rulon and G. Forney, “Is ‘Successor in Interest’ Dead and Buried Under PERM?,” 
Immigration & Nationality Law Handbook 211 (AILA 2007-08 ed.). 
103 DOL PERM FAQs, “Fraud Rule – Round 2” (Mar. 31, 2008), published on AILA InfoNet at Doc. No. 
08040234 (posted Apr. 2, 2008). 
104 See, for example: Matter of Dr. Afshin Abdollahi, DMD, Inc., 2007-PER-00080 (BALCA Dec. 19, 
2007). 
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back in to impose some level of reasonable exception to this part of the DOL final rule in 
the future. 
 
 In the mean time, the concept of employer substitution is not entirely dead.  
Rather, for practitioners not willing or able (or authorized by an employer client) to fight 
the DOL before BALCA, it has merely been shifted mainly into the domain of the U.S. 
Citizenship and Immigration Services (USCIS).  USCIS issued an Interoffice 
Memorandum on June 1, 2007, revising the Adjudicator’s Field Manual in response to 
the DOL final rule105.  Amongst other things, that memorandum outlined how USCIS 
would enforce the DOL prohibition against alien substitution, in connection with 
employer filings of Immigrant Petitions for Alien Workers (Form I-140).  USCIS will 
now simply reject (or deny, if accepted in error), any I-140 petition filed after July 16, 
2007 which requests Labor Certification beneficiary substitution, unless such substitution 
was considered and granted by the DOL, as the result of a request lodged with the DOL 
before July 16, 2007. 
 
 Of course, because the DOL final rule and the USCIS memorandum both also 
implemented a new 180-day validity expiration period for Labor Certifications, there 
should today be very few, if any, still-valid Labor Certifications containing DOL-
approved alien substitutions.  More importantly for the discussion here, though, the 
USCIS memorandum specifically did not attempt to apply the prohibitions in the DOL 
final rule to the concept of employer substitutions, in connection with I-140 petition 
filings.  The time-tested concept of “successor-in-interest” employer substitution on an I-
140 petition is still very much alive. 
 
USCIS Successor-in-Interest Pre-PERM 
 
 In order to fully appreciate the flexibility of the current state of successor-in-
interest rules, it helps to briefly review the history of USCIS attitudes towards the 
concept.  Before PERM and the creation of the USCIS, the legacy INS applied a 
relatively reasonable rule to changes or amendments to Labor Certifications relating to 
the employer.  Borrowing on successor-in-interest concepts from other areas of the law, 
and changing little throughout the years, legacy INS allowed a new employer to file an I-
140 petition, supported by an approved Labor Certification in another employer’s name, 
if the new employer could prove that it had assumed all of the rights, duties, obligations, 
and assets of the original employer, and was continuing to operate the same type of 
business as the original employer.  In a private opinion letter, legacy INS clarified that by 
“all of the … obligations” of the prior employer, it really meant only the immigration-
related obligations106.  DOL regulations and BALCA decisions pre-PERM had required 

                                                 
105 USCIS Memorandum, D. Neufeld, “Interim Guidance Regarding the Impact of the Department of 
Labor’s (DOL) final rule, Labor Certification for the Permanent Employment of Aliens in the United 
States; Reducing the Incentives and Opportunities for Fraud and Abuse and Enhancing Program Integrity, 
on Determining Labor Certification Validity and the Prohibition of Labor Certification Substitution 
Requests” (Jun. 1, 2007), published on AILA InfoNet at Doc. No. 07062172 (posted Jun. 21, 2007). 
106 Letter from Efren Hernandez III, Director, Business and Trade Services, INS, to J. Douglas Donenfeld, 
(Oct. 17, 2001), published on AILA InfoNet at Doc. No. 01101939 (posted Oct. 19, 2001). 
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even less of a showing than this, focusing more on the continuity of the job opportunity 
itself, rather than any sale or merger of employer assets and obligations107.  Nonetheless, 
the legacy INS rule was extremely useful for salvaging situations where the employer 
change simply occurred too late in time to be effectively presented to the DOL for 
substitution prior to Labor Certification approval. 
 
 USCIS inherited and adopted the legacy INS rule without significant revision.  
The current USCIS Adjudicator’s Field Manual (AFM) provides, in part: 
 Successor in interest occurs when the prospective employer of an alien (and the 
entity that filed the certified labor certification application form) has undergone a change 
in ownership, such as an acquisition or merger, or some other form of change such as 
corporate restructuring or merger with another business entity, and the new or merged, or 
restructured entity assumes substantially all of the rights, duties, obligations, and assets 
of the original entity. (emphasis added)108. 
 
 While this language appears to be somewhat more relaxed than the legacy INS’ 
prior rule, the AFM goes on to clarify that the phrase “substantially all of the rights, 
duties, obligations, and assets” must continue to include the immigration-related 
obligations of the prior employer.  This USCIS rule remains largely intact to date, and all 
things considered, is a relatively reasonable framework under which employers typically 
should be able to continue the Permanent Residence sponsorship process begun by the 
prior entity. 
 
 Two other aspects of the USCIS rule are also important to note.  Firstly, not all 
corporate changes will involve application of the successor-in-interest rule.  A simple 
name change or office address change, without any change to the underlying corporate 
structure or job opportunity, will not trigger this rule.  The simple purchase of a 
significant portion of a corporation’s stock by another company or individual, where the 
underlying corporate entity remains unchanged, will not trigger this rule.  Similarly, 
USCIS has held that a change in responsible personnel or signatory within the employer, 
after Labor Certification approval, will not require any more explanation at the I-140 
petition stage than a simple letter confirming the shift in internal responsibility109. 
 
 However, secondly, keep in mind that any substantial change in the terms of the 
job offer on the Labor Certification will similarly bypass the successor-in-interest rule, 
but only because such changes will normally void the underlying Labor Certification 
itself, before any consideration of employer substitution occurs.  A common example of 
this situation is where the employer moves its offices and the job opportunity to a 
location outside of the original metropolitan statistical area, upon which Labor 
Certification approval was premised.  Doing so will undermine the labor market 

                                                 
107 Matter of International Contractors Inc. and Technical Programming Services, 89 INA 278 (BALCA 
June 13, 1990). 
108 Adjudicator’s Field Manual (AFM) §22.2(b)(5). 
109 USCIS, “2006 Midwest AILA Conference NSC Update Q&A”, item 2, (Apr. 17. 2006), published on 
AILA InfoNet at Doc. No. 06041860 (posted Apr. 18, 2006). 
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unavailability and prevailing wage determinations made by the DOL, and thereby 
effectively void the Labor Certification grant. 
 
USCIS Successor-in-Interest Under PERM 
 
 As detailed above, the new DOL final rule effectively roadblocks nearly all 
avenues available to an employer to assert itself to the DOL as a successor-in-interest, 
after a Labor Certification application is formally submitted in the PERM system.  By 
barring all modifications to the ETA-9089 form post-filing, a purchasing or merging 
employer who finds itself the heir of a pending Labor Certification, will usually be forced 
to either withdraw the application and re-file, or await a final decision by the DOL and 
take up the matter with the USCIS in connection with an I-140 petition.  DOL has opined 
in its FAQs that valid recruitment conducted in the name of a prior employer could 
support the filing of a Labor Certification application by a successor employer110.  
However, given the extremely tight timing involved in PERM-style Labor Certification, 
the prior employer’s recruitment will often become “stale”, before a successor employer 
can effect withdrawal and re-filing of an inherited application.  Therefore, the majority of 
such scenarios will likely involve successor-in-interest arguments asserted to the USCIS, 
in light of (and possibly in spite of) PERM. 
 
 Despite effectively forcing most employers to assert successor-in-interest 
eligibility before the USCIS, the recent changes to the PERM system raise a potentially 
troubling possibility.  If strictly construed, the new DOL final rule could be read to 
eviscerate the USCIS’ traditional authority to sanction any successor-in-interest 
eligibility.  The USCIS wields its current authority to make changes to approved Labor 
Certification applications only pursuant to an early-1990s, legacy INS agreement with the 
DOL, which itself was vested by Congress with primary, statutory authority under the 
Immigration Nationality Act (INA) over all Labor Certification matters111.  Although it 
has not yet indicated an intent to revoke its grant of authority to the USCIS, it is 
theoretically possible that the DOL could consider any successor-in-interest approval to 
be a violation of the plain language of its new final rule barring all post-filing changes to 
the ETA-9089 form.  Doing so would likely cause an outcry from the employer 
community, and lead to litigation against the DOL, once again.  And, it is easy to imagine 
a competent federal court ruling that DOL had exceeded its authority under the INA.  
However, it remains to be seen precisely how far the DOL will pursue restrictions to 
Labor Certifications under the PERM processing system, in the name of combating 
perceived fraud and employer abuse. 
 
 There is also one other significant way in which the DOL final rule can thwart an 
otherwise legitimate employer’s claim to successor-in-interest eligibility.  That is, via 
passage of the new 180-day validity expiration period for approved Labor Certifications.  
As most practitioners in this area will have experienced at one time or another, the pace 
                                                 
110 DOL PERM FAQs, “Round 10” (May 9, 2007), available at  
http://www.foreignlaborcert.doleta.gov/pdf/perm_faqs_5-9-07.pdf. 
111 Immigration and Naturalization Service (INS) Memorandum, D. Kulick, "Amending Certified Labor 
Certification Applications" (Apr. 1992), reprinted in 69 Interpreter Releases 529 (Apr. 27, 1992). 
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of corporate merger and acquisition negotiations can be extremely slow and plodding.  
Immigration concerns typically are not a high priority in the discussions and posturing of 
both parties.  If the timing of a merger or purchase is such that the assumption of assets 
and immigration liabilities cannot be completed and sufficiently documented within 180 
days of Labor Certification approval, the ability to make a successor-in-interest argument 
to the USCIS will be lost.  This is obviously more of a problem of logistics than legal 
eligibility.  However, wise immigration counsel will make this deadline known to their 
employer clients, as soon as the possibility of a corporate restructuring is discovered, 
whether that is before or after Labor Certification approval. 
 
Current Employer Substitution Flexibility 
 
 Assuming that the DOL does not attempt to revoke the traditional authority 
granted to the USCIS, and assuming that the transactional legal work surrounding an 
employer change in structure can be completed and documented timely, then successor-
in-interest eligibility remains a flexible strategy.  A long line of legacy INS and USCIS 
adjudications have confirmed the broad range of possible company restructuring 
scenarios which will be held as sufficient for I-140 petition purposes.  Rightly 
recognizing the varied ways in which businesses can merge and swap assets, there have 
been both published and anecdotal reports of I-140 petition approvals involving 
everything from a complete corporate take-over of all assets and liabilities, to the 
somewhat more vague termination and rehire of the entire staff of an employer, without 
any transfer of physical assets at all. 
 
 At its core, the application by the USCIS of the borrowed concept of successor-in-
interest to the I-140 petition context is somewhat arbitrary.  There is no fundamental legal 
reason why employers should be governed by the boundaries of the USCIS’ definition of 
this concept at all.  In all variations of these scenarios, the USCIS should be urged to 
focus on the underlying premise of successor-in-interest eligibility and Congress’ clear 
intent in originally creating the Labor Certification requirement.  That is, assuming no 
substantial changes since filing in the nature or location of the job opportunity offered to 
the alien beneficiary, the DOL’s Labor Certification approval should remain valid for that 
job opportunity, no matter which employer’s name happens to be on the office door. 
 
Conclusion 
 
 Despite the death knell rung by many for both employee and employer 
substitution in response to the DOL final rule last year, successor-in-interest options 
remain very much alive for many sponsoring employers.  Within the more traditional 
corporate merger and acquisition scenarios, the USCIS continues to apply relatively 
liberal interpretations of successor-in-interest law to their adjudication of I-140 petitions.  
And, in somewhat more unusual situations, there still appears to be much room for much 
creative lawyering.  Albeit, admittedly in a somewhat different context than that with 
which experienced immigration practitioners are familiar, employer substitution under 
PERM is anything but dead. 
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